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*% NEGLIGENCE » 


Swimming Pools.—In a suit by plaintiff to recover damages for Ex 


(Other than Automobile) 


Res Ipsa Loquitur—Explosion of Bottle—The doctrine of 


res ipsa loquitur was properly relied on for recovery, where 
plaintiff was injured when a bottle of carbonated beverage, 
manufactured and bottled by defendant, exploded in her 
hand as she was putting it in an icebox (Bradley v. Conway 
Springs Bottling Co., Kan. Supreme Ct., 402,714). Fall of 
Elevator.—The doctrine of res ipsa loquitur was held to be 
inapplicable in a suit brought by plaintiff against defendant 
elevator company to recover damages for injuries sustained 
while riding in a department store elevator, when the 
elevator fell several floors to the basement of the store 
(Daniel v. Otis Elevator Co., Kan. Supreme Ct., 402,716). 


Pedestrian Injured—Merchandise Display on Sidewalk.—Judg- 


ment was entered in favor of plaintiff, in a suit to recover 
damages for injuries sustained when plaintiff fell as the 
result of coming in contact with merchandise, which, it was 
alleged, defendant city negligently permitted a merchant to 
display in front of his place of business on the sidewalk 
(Bellmeyer v. City of Coffeyville, Kan. Supreme Ct., 
{ 402,715). Nuisance.—An obstruction on a sidewalk, con- 
sisting of fifteen bales of hay, constituted a public nuisance 
which was the proximate cause of injuries sustained by 
plaintiff as the result of slipping on ice, when she was forced 
to walk out into the street and around defendant’s truck, 
which was hoisting the bales of hay to the hayloft of a 
stable (Jones v. Hayden, Mass. Supreme Jud. Ct., §] 402,708). 


Railroad’s Liability—Plaintiff was denied a recovery for the 


death of her decedent, who was alleged to have been struck 
by defendant’s train at a public crossing, the court holding 
that the deceased was guilty of contributory negligence as 
a matter of law (Louisville & Nashville R. R. Co. v. Le- 
fevers’ Admx., Ky. Ct. of App., $402,711). Freight Ship- 
ments.—Plaintiffs were not entitled to recover, either in tort 
or contract, for damages to certain shipments of strawberries 
which had been delivered to defendant railroad for trans- 
ae (Missouri Pacific R. R. Co., Thompson, Trustee v. 
. Rouw Co., Ark. Supreme Ct., J 402,707). 


Fall from Horse.—Even if it were assumed that defendants 


were negligent in furnishing plaintiff with a stirrup which 
had a defective fastener, there could be no recovery, because 
plaintiff’s evidence failed to show that the defective fastener 
was the proximate cause of injuries sustained as the result 
of a fall from a horse which she had obtained at a hotel 
stable (Ennis v. Bridger, Smith, Third Party Defendant, U. S. 
Dist. Ct., M. D., Pa., 402,717). 


Fire on Service Station Premises—Indemnity Agreement.— 


Plaintiffs were denied a recovery, in Missouri, for damages 
caused by a fire on their filling station premises as the 
result of defendant’s alleged negligence in installing, re- 
pairing and altering equipment, the court holding that the 
pleadings on their face disclosed that plaintiffs had released 
and indemnified defendant against the losses sued for 
(Sinclair Refining Co. v. Stevens et al., U. S.C. C. A., 8th C., 
{ 402,712). 


Shock From Telephone Receiver.—Judgment in favor of plain- 


tiffs was affirmed, the evidence being sufficient to justify a 
finding that the wife’s injury proximately resulted from 
high voltage electricity which came into her head and body 
through the telephone line and receiver which she was hold- 
ing, because of the negligence of defendant in failing to 
install and maintain a safe and proper device to carry the 
excess current into the ground before it reached the tele- 
phone set (Keilhamer et al. v. West Coast Telephone Co., 
Wash. Supreme Ct., J 402,710). 


Escaping Steam—Public Library Books Damaged.—Appellant’s 


delay in shutting off the steam supply in a building, after a 
break in the system, rendered it liable for damages to re- 
spondent’s public library books caused by the escaping 
steam (City of Oakland v. Pacific Gas and Electric Co. et al., 
Calif. Dist. Ct. of App., J 402,709). 


the death of his son, who suffered a broken neck after 
diving into a swimming pool owned by defendant city and 
operated by the individual defendants under a contract with 
the city, the trial judge was correct in sustaining the city’s 
demurrer to the petition, but erred in sustaining the de- 
murrers of the individual defendants (Shoemaker v. City of 
Parsons, Kan. Supreme Ct., § 402,713). 


* LIFE * 


Accidental Death—Suicide.—Under law of Virginia, evidence 


warranting no other conclusion than suicide, insurer was 
entitled to directed verdict on issue of accidental death and 
court did not err in refusing instructions as to presumption 
against suicide (Mitchell, Admr. v. New England Mutual Life 
Ins. Co., U.S. C. C. A., 4th C., 7 502,379). Death from Drown- 
ing.—Under Montana law, evidence of prior attempt at 
suicide and expressed intention of doing away with herself 
in addition to showing that footsteps of insured on beach 
led to water overcame presumption that her death as a 
result of drowning was accidental (Equitable Life Assur. 
Society of the U. S. v. Irelan et al., U. S. C. C. A,, 9th C, 
{ 502,383). Suffocation—Death of insured resulting when 
he descended into dry water well was held to have been 
caused by suffocation and to be accidental, the carbon 
dioxide which had accumulated in the well excluding the 
oxygen necessary to life (Spence v. New York Life Ins. Co., 
Kan. Supreme Ct., § 502,385). 


Accident Policy—Classification of Grocer.—Under policy issued 


to grocer who was classified as non-delivering, full benefits 
were not payable where insured was injured while making 
deliveries, but only such benefits as would have been payable 
to grocer classified as delivering (Fenley, Admx. v. Aetna 
Life Ins. Co., U. S. Dist. Ct., W. D., Mo., J 502,376). Ex- 
clusion Clause.—At time of death, insured was found to be 
engaging in his duties as a paid member of a police depart- 
ment within the exclusion clause of his accident policy and 
no recovery could be had (Hayes, Admx. v. Lumbermens 
Mutual Casualty Co., Mass. Supreme Jud. Ct., §/ 502,377). 


Exemption under Health and Accident Policy.—Exemption of 


liability where disability was caused by any illness or dis- 
ease not common to both sexes did not apply where in- 
sured’s disability was caused by operation for fibroid tumor 
of the uterus (Stewart v. The Hoosier Casualty Co., Ohio Ct. 
of App., J 502,374). 


Disability Cases—New Trial.—Alleged newly discovered evi- 


dence consisting of X-rays was not such evidence as war- 
ranted the granting of a new trial after judgment in favor 
of the insurer in disability action (Eller v. Paul Revere Life 
Insurance Company, Iowa Supreme Ct., { 502,372). Declar- 
atory Judgment.—District Court in Illinois should have taken 
jurisdiction on petition for declaratory judgment filed by 
insurer which contended that insured had falsely repre- 
sented that he had been disabled for some time and had 
obtained benefits to which he was not entitled (The Mutual 
Life Ins. Co. of N. Y. v. Krejci et al., U. S. C. C. A., 7th 
C., J 502,384). 


Change of Beneficiary—Oral Contract.—Evidence was insufli- 


cient to establish alleged oral agreement by insured that 
policy should be payable to daughter and that no_ further 
change would be made (Shepherd v. Pacific Mutual Life Ins. 
Co., lowa Supreme Ct., § 502,373). 


Insurable Interest—Public policy of Texas does not allow one 


not having an insurable interest to own a policy on the life 
of a human being, so that assignees of beneficiaries who 
were without such an interest were not entitled to the pro- 
ceeds claimed (Griffin, Admr. v. McCoach, Trustee, et al., 
u. 5. ¢. & &, Sa-C., FRESE). 


Group Policy—Termination of Certificate —Evidence pointing 


to definite termination of employment rather than temporary 
lay-off as contended by beneficiary, certificate of insured 
terminated prior to his death and no recovery could be had 
thereunder (The Equitable Life Assur. Society of the U. 5. 
v. Yates, Ky. Ct. of App., 502,386). 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





Pol 


Fe 


In 


idence 
or was 
th and 
mption 
al Life 
\rown- 
npt at 
herself 
beach 
1 asa 
Assur. 
th C,, 
when 
e been 
carbon 
ng the 
as. Co., 


issued 
enefits 
naking 
ayable 
Aetna 
. Ex- 
1 to be 
lepart- 
cy and 
ermens 


7). 


tion of 
or dis- 
ere in- 
tumor 
hio Ct. 


sd evi- 
S war- 
1 favor 
re Life 
Yeclar- 
e taken 
led by 
repre- 
id had 
Mutual 
A., 7th 


insuffi- 
d that 
further 
ife Ins. 


yw one 
he life 
s who 
le pro- 
et al., 


yinting 
porary 
nsured 
be had 


oe 


No, 151 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


—————___ 


PLLA LLL LL LILLE EIDE LAA LPN BELLIED IE ALE ALL LLIB LE LEA AEE LEAL! ALOREELE ALL LPL ALLDPLL_ ALL ADOT LIE, 


Exception to Liability——Under New York law, court erred in 
not admitting hospital record which doctor had written to 
show that insured was under influence of liquor when ad- 
mitted to the hospital after fatal accident, the insurer not 
being liable where accidents occurred when the insured was 
intoxicated (Reed v. The Order of United Commercial 
Travelers of America, U. S. C. C. A., 2nd C., J 502,375). 


Policyholders’ Claims to Surplus Fund.—Claims of policy- 
holders in several mutual life insurance companies to surplus 
fund alleged to have accumulated while claimants were 
members of such companies were several and could not be 
joined to form amount necessary to federal jurisdiction in 
Illinois District Court (Andrews et al. v. Equitable Life Assur. 
Society of the U. S. et al., U. S. C. C. A., 7th C., 502,382). 


Federal Court’s Right to Enjoin State Court Action.—Under 
Judicial Act, federal court does not have the power to issue 
an injunction staying a proceeding in a state court although 
the issues presented have previously been adjudicated in a 
federal court, said act making said prohibition and except- 
ing only bankruptcy matters (Toucey v. New York Life Ins. 
Co.; Phoenix Finance Corp. v. Iowa-Wisconsin Bridge Co., 


U. S. Supreme Ct., 502,380). 


% AUTOMOBILE 


Insurance Questions—Notice of Counterclaim.—One covered, 
without his knowledge, by the omnibus clause in his em- 
ployer’s policy was held excused from notifying the insurer 
of a counterclaim in an action brought by him at the instance 
of said insurer who had paid him benefits under his em- 
ployer’s compensation policy (Dixon et al., d.b.a. Dixon 
Transfer Co. v. U. S. Fidelity & Guaranty Co., St. Louis Ct. 
of App., Mo., § 705,135). Validity of Judgment Against In- 
sured.—Service of process upon the guardian ad litem of 
defendant’s additional insured after said insured had reached 
his majority was invalid and defendant could not be held 
obligated to satisfy a judgment obtained against him (Mason 
v. Royal Indemnity Co., U. S. C. C. A., 5th C., 9 705,136). 
Declaratory Judgment—Jury Trial—In an action for a 
declaratory judgment by an automobile liability insurer to 
determine its liability under its policy, a jury trial may 
be had as of right (Allstate Ins. Co. v. Cross et al., U. S. 
Dist. Ct., E. D., Pa., 705,141). Dispute Between Two In- 
surers.—Excess insurance under the “Drive Other Private 
Passenger Automobile” endorsement of one policy is not 
“other” insurance within the meaning of the exclusion pro- 
vision of the omnibus clause of another policy (Travelers 
Indemnity Co. v. State Automobile Ins. Co. et al., Ohio Ct. of 
App., 1 705,147). Conduct of Solicitor.—Refusing to hold 
an insurer answerable for the representations of an inde- 
pendent solicitor, the court refused to reform to a policy 
so as to fully insure plaintiff as of the date he was led by 
the solicitor to believe he was covered (American Casualty 
Co. of Reading, Pa. v. Ricas, Md. Ct. of App., § 705,152). 
Agent’s Suit for Premiums.—If the insurance company looks 
to its agent, rather than the assured, to pay premiums, the 
agent, upon payment of premiums, may sue the insured in 
his own name without obtaining an assignment from the 
Insurance company (J. E. Earnest & Co. v. Word, Tex. 
Supreme Ct., 1 705,163). Status of Agent.—An insurance com- 
pany was held not answerable for the negligence of its agent in 
striking a pedestrian while enroute to his home with funds 
collected during the day and to be accounted for the next 
morning (Douglas v. National Life & Acc. Ins. Co. of Nash- 
ville, Tenn., et al., St. Louis Ct. of App., Mo., J 705,160). 


Liability of Army Officer.—A Major in the United States Army 
was held answerable for injuries sustained by a pedestrian in 
Kentucky who was struck by the car in which the Major was 
riding and which was being driven by a C. C. C. government 
employee, officially detailed as chauffeur (Rich v. Warren, 
US.C.C.A,, 6th C., ¥ 705,137). 


Delivery of Gasoline to Filling Station.—Because plaintiffs’ evi- 
dence left to mere speculation the cause of the fire in which 
their decedent was fatally burned and that the fire resulted 


from defendants’ negligent delivery of gasoline to the de- 
ceased’s filling station, it was held that defendants’ demurrer 
to the evidence should have been sustained (Miller et al. v. 
Gabbert, d.b.a. J. B. Gabbert Oil Co., et al., Kan. Supreme Ct., 
J 705,169). 


Wheel Leaving Automobile—It was held error to direct a 


verdict for defendant in a case wherein plaintiff was injured 
by a wheel which left defendant’s car and rolled onto the 
lawn on which plaintiff was sitting (Facteau v. Gould, Mass. 
Supreme Jud. Ct., J 705,154). 


Pedestrian Crossing at Intersection—A pedestrian recovered 


for injuries sustained when, while crossing an intersection 
with the signals in her favor, she was struck by an auto- 
mobile driven against said traffic signals (Young v. Tassop 
et al., Calif. Dist. Ct. of App., § 705,146). 


Guests or Occupants.—Holding as a matter of law that plaintiff 


was a guest and that her host was not guilty of willful or 
wanton misconduct, the court denied plaintiff recovery for 
injuries sustained when the car in which she was riding 
struck a tree (Kuntzman v. Semonin, Ohio Ct. of App., 
{| 705,171). Sudden Stop.—Plaintiff was denied recovery for 
injury sustained when she was thrown against the dash- 
board of defendant’s car as it was brought to a sudden stop 
to avoid children who ran in front of the car from the side- 
walk (Hersey v. Fritz, N. H. Supreme Ct., { 705,151). 


Left Turn—Contributory Negligence—Whether plaintiff was 


guilty of contributory negligence in executing a left turn 
while defendant was attempting to pass on his left should 
have been submitted to a jury (Dicclanean v. Signorini et al., 
Calif. Dist. Ct. of App., J 705,149). 


Wrecker’s Liability—Appellant who parked its wrecker truck 


diagonally across the highway and shoulder thereof and 
directed traffic at the scene was held answerable for a three- 
vehicle collision (Olson v. Neubauer et al., The Midway 
Garage, Appellant, Minn. Supreme Ct., { 705,157). 


Minor Bicyclist Killed——Recovery was awarded for the death 


of a child bicyclist who was killed when an automobile 
driver failed to use due care and caution to turn sufficiently 
far to the left to clear her bicycle when attempting to pass 
it (Westman, Admr. v. Bingham et al., Iowa Supreme Ct., 
{ 705,167). 


Intersection Collisions—No recovery was allowed for the death 


of a motorist whose speeding car was struck at an inter- 
section by a truck which approached from his right at a 
speed of about ten miles an hour (Pitt, Admx. v. Nichols, 
Ohio Supreme Ct., § 705,162). Concurring Negligence.— 
Defendant’s negligence concurred with the negligence of 
another motorist to cause the collision in which plaintiff was 
injured and under Kansas law plaintiff was entitled, at her 
option, to sue defendant alone (McClave v. Moulton, U. S. 
Cc. C. A., 10th C., § 705,140). Left Turn.—The negligence 
of defendant’s truck driver in driving on the wrong side of 
an arterial street and commencing to turn before reaching 
the intersection was responsible for injuries to guest in a 
vehicle which approached from the opposite direction 
(Bernard et al. v. Portland Seattle Auto Freight, Inc., Wash. 
Supreme Ct., { 705,144). Lookout.—The principal of a 
westbound truck driver, who saw plaintiff’s approaching 
northbound car but directed his attention elsewhere, dis- 
regarding a “Slow” sign, was held answerable for the 
ensuing collision (Livingston v. Baker, Ark. Supreme Ct., 
q 705,145). Right of Way.—lIn an intersection collision case, 
the evidence was open to the inference that plaintiff had 
the statutory right-of-way and that defendant negligently 
failed to allow her to cross first; the jury’s verdict for plain- 
tiff was, therefore, upheld (Olson et al. v. Thake, Minn. 
Supreme Ct., 705,156). Newly Discovered Evidence.— 
Newly discovered evidence that the weeds at the intersection 
where plaintiff was injured were high and very dense was 
cumulative and did not warrant a new trial (Mourning v. 
Harrison, Kan. Supreme Ct., J 705,168). 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Hand Crushed in Door.—A verdict in favor of plaintiff whose 


hand was crushed between the door of his parked taxicab 
and defendants’ truck which was proceeding on a line 
parallel with the taxicab was held to be contrary to the 
weight of the evidence (Kiev v. S. E. Motor Hire Corp. et al., 
N. Y. Supreme Ct., App. Div., J 705,150). 


Opposing Traffic Collisions—Curve.—On his uncorroborated 


testimony, plaintiff recovered for personal injuries and prop- 
erty damage sustained when defendant’s ambulance, which 
was driven at a speed of about 75 miles an hour on the wrong 
side of the road on a curve, collided with plaintiff’s oncoming 
car (Ocker v. Nix, Ark. Supreme Ct., § 705,148). Marker 
Post at Bridge Struck.—A carrier was held answerable for 
the death and property damages which occurred when an 
automobile struck a marker post near a bridge, glancing off 
and running into the left side of its truck as it approached 
over the bridge (Silver Fleet Motor Express et al. v. Casey, 
Admr.; Same v. Casey, Ky. Ct. of App., $705,159). Direc- 
tion of Lights.—The question to be determined was whether 
negligence of defendant could be found from the permissible 
finding that his lights were headed toward his left side of 
the road thus impressing an approaching driver with the 
need of passing him on the left and the instruction requiring 
a finding that he was on the wrong side of the road was 
error (Galliher, Admx, v. Stewart; Bartley v. Same, Mass. 
Supreme Jud. Ct., 9 705,153). Emergency Doctrine.—The 
jury having exonerated defendant from all negligence in the 
collision between his truck and the approaching automobile 
in which plaintiff was riding, no error resulted from the 
court’s failure to give plaintift’s requested instruction on the 
emergency doctrine (Nichols v. Derry et al., Kan. Supreme 


Ct., J 705,166). 


Railroads’ Liability —Plaintiff, who drove her automobile in 


front of an oncoming train which she knew was due to pass 
about that time and which she should have seen in the 
exercise of reasonable care, was held contributorily negli- 

ent as a matter of law (Godwin v. Atlantic Coast Line R. R. 

o. et al., N. C. Supreme Ct.,. $705,138). Cement Pier 
Struck.—Plaintiff was denied recovery for injuries sustained 
when the automobile in which she was riding struck a 
cement pier at a railroad crossing. Although she was look- 
ing directly ahead and knew that the pier was in the center 
of the road, she did not see it (Coleman v. The N. Y. Central 
R. R. Co., Ohio Ct. of App., $705,158). Obstructions to 
View.—Plaintiff’s allegations that obstructions to view along 
defendant railroads’ right of way resulted in a collision at a 
nearby intersection stated a good cause of action, but a 
hearing on the other motorist’s motion for a change of 


November 20, 194] 


venue indicated that there was no liability on the part of 
the railroads (Dunbar v. Evins et al., S. C. Supreme Ct, 
q 705,161). Wigwag Signal.—Testimony of defendant’s ep- 
gineer and brakeman that they saw the wigwag signal at 
the crossing in question and that it was working did not 
conflict with the testimony of decedent’s companion that he 
did not see the signal working and a verdict should have 
been directed in the District Court in Illinois for defendant 
(Spreitler, Admx. v. Louisville & Nashville R. R. Co., U. §, 
C. C. A., 7th C., J 705,164). 


Warning of Danger.—A motorist who sees anything upon the 


highway at night which is abnormal and in itself a warning 
and takes no precaution by way of reducing speed, or other- 
wise, is guilty, as a matter of law, of more than slight negli- 
gence which will bar his recovery for damage contributed 
to by his lack of care (Stocker v. Roach, Neb. Supreme Ct, 
q 705,142). 


Release from Liability—Despite plaintiff’s contention that he 


signed a release when he was in great pain and under the 
influence of drugs and that he never received any of the 
consideration given for the release, the jury refused to assess 
further damages against defendant (Bair v. Plummer, Kan. 
Supreme Ct., J 705,170). 


Damages—Future Pain and Suffering.—There being no evi- 


dence of permanent injury or that there would be future 
pain resulting from the miscarriage suffered by plaintiff in 
a railroad crossing collision, an instruction allowing assess- 
ment of damages for future pain and suffering was error 
(Kansas, Oklahoma & Gulf Ry. Co. v. Owens, Okla. Supreme 
Ct., 1 705,165). Reassessment of Minor’s Damages.—Upon 


a showing that the minor’s next friend was adversely in- 
terested in the rights of the minor and that the minor’s 
injuries were not properly placed before the court at the 
time judgment was entered in his favor, the court permitted 
the jury to reassess his damages (Missouri-Kansas-Texas 
R. R. Co. of Tex. et al., Tex. Supreme Ct., 705,143). 


Procedure—Erasure of Diagram.—A new trial was granted 


defendant because, through no fault of either side of the 
controversy, a chalk diagram was erased from a blackboard 
before the case was submitted to the jury (Farrell v. Matchett; 
Drury v. Matchett, Mass. Supreme Jud. Ct., { 705,155). Res 
Judicata.—In prior suits, in which there was exact identity 
of subject matter and substantial identity of parties, plain- 
tiff’s responsibility for a collision was established and he 
was, therefore, not entitled to maintain this action to recover 
for personal injuries sustained in the collision (Hornstein v. 
Kramer Bros. Freight Lines, Inc., et al., U. S. Dist. Ct., W. D. 
Pa., ¥ 705,139). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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